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PARTIES, JURISDICTION, AND VENUE 

1. Petitioner is the University of Utah (the “University”), c/o Office of General 

Counsel, 201 South Presidents Circle, Room 309, Salt Lake City, Utah 84112. 

2. Respondent James W. McConkie II, an attorney representing Jill McCluskey, 

signed and submitted a records request to the University.1   

3. Respondent State Records Committee of the State of Utah (“Records Committee” 

or “SRC”) is the state governmental entity which conducted a hearing and review of the denial 

of access to requested records and is a necessary party to this proceeding, as required by Utah 

Code Ann. § 63G-2-404(1)(b)(2020).  The address is Rebekkah Shaw, SRC Executive 

Secretary, 346 S. Rio Grande, Salt Lake City, Utah 84101-1106. 

4. Jurisdiction is appropriate under Utah Code §§ 63G-2-402 and 78A-5-102(7).  

5. Venue is proper under Utah Code § 78B-3-307(1) in that this action arose in Salt 

Lake City, Salt Lake County, Utah. 

6. Pursuant to Utah Code § 63G-2-404(2)(b), Petitioner attaches a copy of the State 

Records Committee Order and other documents related thereto as Exhibits 1 – 8.  

THE PROCEEDINGS BELOW 

7. On December 17, 2019, Mr. McConkie, on behalf of Jill McCluskey as her 

attorney, submitted a formal request for records pursuant to Utah Code §§ 63G-2-101, et seq. 

                                                      
1 Because the original records request was submitted by Mr. McConkie as the requestor, the University’s responses 
below have been addressed to Mr. McConkie.  For that reason, Mr. McConkie is the appropriateRespondent in this 
action.   



3 

(“GRAMA”), relating to student counseling records of Lauren McCluskey.  Specifically, Mr. 

McConkie requested the following records: 

[A]ll student counseling records regarding Lauren McCluskey (deceased) 
(SSN:xxx-xx-xxxx), including but not limited to records from the University 
Counseling Center and the Psychology and Wellness service provided by the 
Athletics Department.  Additionally, as the natural mother and personal 
representative of the estate of Lauren McCluskey, Jill McCluskey requests an 
Accounting of Disclosures and any other records that might indicate who has 
accessed Lauren McCluskey’s counseling records, the date when such 
counseling records were accessed and the reason access was provided.  James 
W. McConkie.   

See Exhibit 1 to the Complaint. 

8. On January 27, 2020, the University denied Mr. McConkie’s GRAMA request.  

See Exhibit 2 to the Complaint, letter from Renee Bay, Administrative Assistant, Records 

Coordinator, to James McConkie.  After carefully analyzing the governing law, professional 

standards and ethical rules, the University “determined that, to the extent any records 

responsive to [the] request exist, such records are classified as ‘controlled’ under GRAMA.”  

Id.   

9. The University’s decision explained that a record is classified as controlled under 

GRAMA if: 

(1) the record contains medical, psychiatric, or psychological data about an individual; 
(2) the governmental entity reasonably believes that:  
 (a) releasing the information in the record to the subject of the record would be 
detrimental to the subject's mental health or to the safety of any individual; or  

(b) releasing the information would constitute a violation of normal professional 
practice and medical ethics; and  

(3) the governmental entity has properly classified the record.   

See Ex. 2 (quoting Utah Code Ann. § 63G-2-304(1)).   
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10. In support of its decision, the University referenced the applicable professional 

rules and ethical codes demonstrating that the disclosure of student counseling records would 

violate ethical standards “of the counseling and psychotherapy profession.”  Id.  The University 

also confirmed that student counseling records at the University of Utah are properly classified 

as controlled under retention schedule Series 09539.  Id. 

11. Finally, the University’s decision explained that “[c]ontrolled records may only 

be disclosed to certain health care providers, insurance providers, and public health oversight 

agencies, with permission from the subject of the record; and such entities are restricted from 

disclosing the records further, even to the subject of the record.”  Ex. 2; see also §63G-2-

202(2).    

12. With respect to Mr. McConkie’s request for an “accounting of disclosures,” the 

University responded as follows: 

the University is not aware of any legal requirement for the University 
Counseling Center or the Psychology & Wellness service provided by Athletics 
to create or maintain an accounting of disclosures. An accounting of disclosures 
is a term of art under the Health Insurance Portability and Accountability Act of 
1996 (HIPAA), 45 CFR §164.5280, which does not apply to the University 
Counseling Center nor to the Psychology & Wellness service provided by 
Athletics. HIPAA does not apply to health care providers who do not transmit 
health information in electronic form in connection with a HIPAA-covered 
transaction. 45 CFR §160.103 (see definition of covered entity and transaction). 
Generally speaking, HIPAA was designed to apply to health care providers who 
submit electronic insurance claims. Neither the University Counseling Center 
nor the Psychology & Wellness service provided by Athletics submit electronic 
insurance claims or other transactions that would make these University units 
subject to HIPAA. However, to the extent any record exists that may be 
considered an “accounting of disclosures” outside the scope of HIPAA, such a 
record is classified as “controlled” under GRAMA, as described above. 

Id. 
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13. On February 25, 2020, Mr. McConkie appealed the University’s denial of access 

under GRAMA to Gregory C. Thompson, Appeals Officer.  See Exhibit 3 to Complaint. 

14. On March 4, 2020, Mr. Thompson affirmed the denial of Mr. McConkie’s 

request, finding the University’s reasoning “to be consistent with the governing law and ethical 

rules.”  See Exhibit 4 to the Complaint.  Mr. Thompson also affirmed the University’s denial of 

the “accounting of disclosures” request stating: 

The University cannot confirm whether Ms. McCluskey sought or received 
mental health counseling at the University. For the reasons stated above, any 
records that reflect such counseling would be controlled records.  Nevertheless, I 
have confirmed that our mental health professionals (in the Counseling Center 
and elsewhere including Athletics) never disclose a client’s mental health 
records to anyone outside of the mental health team unless the client themselves 
request such a release. Therefore, I can confirm that, to the extent that Ms. 
McCluskey sought and received counseling from a mental health professional at 
the University, her records would not have been shared with anyone outside of 
those providing counseling unless Ms. McCluskey herself had requested the 
release of such records. 
 

Id. 

15. On March 27, 2020, Mr. McConkie appealed Mr. Thompson’s decision to the 

SRC.  See Exhibit 5 to the Complaint. 

16. In response, on June 4, 2020, the University submitted a written statement to the 

SRC in support of its denial of Mr. McConkie’s request for mental health counseling records.  

See Exhibit 6 to the Complaint.  
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17. A formal hearing was conducted by the SRC on June 11, 2020,2 in which the 

parties were allowed to participate electronically and present their arguments.  See Exhibit 7 to 

the Complaint, SRC hearing transcript.  

18.  On June 19, 2020, the SRC issued its Order and Decision, granting Mr. 

McConkie’s appeal.  See Exhibit 8 to the Complaint.  The SRC, in pertinent part, ruled: 

1. GRAMA specifies that “all records are public unless otherwise 
expressly provided by statute.” Utah Code § 63G-2-201(2). Records 
that are not public are designated as either “private,” “protected,” or 
“controlled.” See, Utah Code §§ 63G-2-302, -303, -304 and -305. 

 
2. A record is considered a controlled record if properly classified by a 

governmental entity and: (1) The record contains medical, psychiatric, 
or psychological data about an individual and; (2) Releasing the 
information in the record would constitute a violation of normal 
professional practice and medical ethics. Utah Code § 63G-2-304. 

 
3. Under GRAMA, access to a controlled record by the subject of the 

record can only be granted through a court order pursuant to Utah 
Code § 63G-2-202(7). See, Utah Code § 63G-2-202(2)(a)(ii)(A). 
However, GRAMA also states that the disclosure of a record to which 
access is governed or limited pursuant to court rule, another state 
statute, federal statute, or federal regulation, is governed by the 
specific provisions of that statute, rule, or regulation. Utah Code § 
63G-2-201(6). 

 
4. A mental health therapist under the Mental Health Professional 

Practice Act, may not disclose any confidential communication with a 
client or patient without the express consent of either: (1) The client or 
patient, or (2) The authorized agent of the client or patient.  Utah Code 
§ 58-60-114(1)(a) & (c). Similarly, a psychologist under the 
Psychologist Licensing Act, may not disclose any confidential 
communication with a client or patient without the express consent of 
either: (1) The client or patient, or (2) The authorized agent of the 
client or patient. Utah Code § 58-61-602(1)(a) & (c). 

 
5. Based upon the representations of attorney James W. McConkie at the 

hearing that he is legal counsel for Jill McCluskey and that Jill 
                                                      
2The Records Committee Decision and Order incorrectly states the hearing was held on June 12, 2020.  
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McCluskey is the personal representative of the estate of Lauren 
McCluskey, the Committee finds that Petitioner is the authorized agent 
of Lauren McCluskey. Accordingly, the requested records if they exist, 
should be released by Respondent to Petitioner pursuant to §§ 58-60-
114(1)(a) & (c) and 58-61-602(1)(a) & (c). See also, Utah Code § 
63G-2-201(6). 

 
Id.  

19. Prior to the GRAMA request, on June 27, 2019, Mr. McConkie filed a Complaint 

in the United States District Court, District of Utah, on behalf of Jill McCluskey and Matthew 

McCluskey against the University and other parties, alleging certain civil rights violations and 

seeking damages.  See Exhibit 9 to the Complaint.  This federal civil rights lawsuit is currently 

in the fact discovery phase.  

20. More recently, on June 8, 2020, Mr. McConkie filed a Complaint in the Third 

District Court for Salt Lake County, on behalf of Jill McCluskey and Matthew McCluskey, 

alleging various tort-based and state constitutional claims and seeking damages against the 

University and other defendants.  See Exhibit 10 to the Complaint.   The complaint in the state 

court action as not been served as of the date of this filing. 

21. Other institutions of higher education in the state of Utah support the 

University’s position that adult student mental health counseling records are private and 

controlled under GRAMA, should not be released to a deceased student’s parents, or anyone 

else, merely because the parents or another person has been named the personal representative 

of the student’s estate, and should be only released upon court order.  The supporting 

institutions include the following: the Utah Commissioner of Higher Education; Utah State 

University; Utah Valley University; Southern Utah University; Weber State University; Dixie 

State University; and Brigham Young University. 
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22. These same institutions also support the University’s position that the rules of 

discovery in state and federal courts of record should not be circumvented by use of GRAMA 

requests to opposing parties in active litigation.   

GROUNDS FOR RELIEF 

GRAMA Protects Counseling Records Classified as Private And Controlled From Disclosure 

23.  GRAMA controls the disclosure of records at issue in this matter.  Utah Code §§ 

63G-2-101, et seq.  GRAMA allows the public to inspect the public records of government 

entities.  Utah Code Ann. § 63G-2-201(1)(a).  Records that are classified as private, controlled 

or protected are not considered public.  Id. at § 63G-2-201(3)(a). 

24. Under GRAMA, counseling records fall under two potential classifications: 

“private” and “controlled”.  A record is classified as private if it contains “data on individuals 

describing medical history, diagnosis, condition, treatment, evaluation, or similar medical data.”  

Id. at § 63G-2-302(1)(b).  GRAMA further provides for a more stringent classification when 

mental health records are involved, stating: “A record is controlled if: (1) the record contains 

medical, psychiatric, or psychological data about an individual; (2) the governmental entity 

reasonably believes that: . . . (b) releasing the information would constitute a violation of 

normal professional practice and medical ethics; and (3) the governmental entity has properly 

classified the record.”  Id. at § 63G-2-304 (emphasis added).  

25. Unlike “private” and “protected” records, which may be released to an 

individual’s “legal representative” upon the submission of a notarized release form, 

“controlled” records may only be released to a “physician”, “psychologist”, or similar health 
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professional, or to persons who have obtained “a court order” or “legislative subpoena.”  Utah 

Code § 63G-2-202(2) (emphasis added).  GRAMA simply does not allow access to “controlled” 

records to personal representatives.  If GRAMA intended for personal representatives to have 

access to controlled records, such a provision would exist in the statute, as it does for both 

“protected” and “private” records.  For a record to be classified “controlled” under GRAMA, 

unlike “private” and “protected” records, the governmental entity must reasonably believe that 

either “releasing the information in the record to the subject of the record would be detrimental 

to the subject’s mental health or to the safety of any individual,” or that “releasing the 

information would constitute a violation of normal professional practice and medical ethics.”  

Utah Code §  63G-2-304(2). 

26. The University properly classified the requested student counseling records at 

issue as controlled because they: (a) are expected to contain psychiatric, or psychological data 

about an individual; (b) the University has a reasonable belief that releasing the information 

would constitute a violation of normal professional practice and medical ethics; and (c) the 

University properly classified student counseling records as controlled.  See Exhibits 2, 4 and 6; 

Utah Code § 63G-2-304 (emphasis added).  

27. In accordance with GRAMA, the University’s classification of the records 

retention schedule Series 09539 designates “Student counseling records” as controlled.   

28. GRAMA further requires consideration of personal privacy interests and public 

interests to determine whether a record is properly classified.  See Utah Code Ann. § 63G-2-

201(15).  The University has a strong justification for classifying student counseling records as 

controlled based upon both privacy concerns and public interest.  Mental health records often 
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contain highly sensitive and personal information, the disclosure of which would constitute a 

gross invasion of personal privacy.  College students seeking mental health counseling often 

share extremely private information concerning their personal lives, their relationships with 

parents and family members, and their relationships with friends and intimate partners.  Students 

have the expectation that these sensitive details will never be shared outside of the 

patient/therapist relationship including with those family members and others who may be the 

subject of the communications.  A student’s expectation of privacy protects these confidential 

communications from disclosure – period - even to the student’s parents after death.  GRAMA 

does not contain any exceptions for disclosing controlled records to the parent of an adult child, 

or to the personal representative of the student’s estate.  Moreover, courts afford strong 

protections to the disclosure of mental health records of minor children, let alone adult children, 

to a parent or legal representative.  See, e.g., S.C. v. Guardian Ad Litem, 845 So.2d 953, 956 – 57 

(Fla. Dist. Ct. App. 2003)(requiring in camera review of a child’s mental health records prior to 

releasing records to a parent and to the child’s guardian ad litem, even though a parent signed a 

release of information under Florida law, because of child’s right to privacy); Abrams v. Jones, 

35 S.W.3d 620, 626 – 27(Tex. 2000)(upholding a therapist’s refusal to disclose mental health 

records to a minor’s parents because “an integral part of psychotherapy is that the patient have a 

sense of protection and security…”); C.F. Harder v. Anderson, Arnold, Dickey, Jensen, 

Gullickson & Sanger, L.L.P., 764 N.W.2d 534, 538 (Iowa 2009)(concluding that if disclosing a 

child’s mental health records in a custody dispute is not in the best interest of the child, the parent 

cannot obtain a child’s mental health records even when a state statute provides the parent “legal 

access” to the records); In re M.P.S., 342 S.W.2d 277, 283 (Mo. App. 1961)( stating that when 
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“the privilege is claimed on behalf of the parent rather than that of the child, or where the welfare 

and interest of the minor will not be protected, a parent should not be permitted to either claim 

the privilege . . . or, for that matter, to waive it.”). 

29. Public interest also favors non-disclosure of student mental health records.  

University students seeking help at the Counseling Center have a reasonable expectation that 

their privacy will be protected.  If persons not authorized by an adult student are permitted to 

access their student mental health records, it will likely erode student trust in the Counseling 

Center and deter students from seeking counseling. 

30. Under GRAMA, therefore, the applicable standard for the Court is whether the 

University had a reasonable belief that professional standards prevent disclosure of a deceased 

patient’s records.  As described below, it is clear that the Univeristy met this reasonable belief 

standard in determing that disclosing the records would violate professional ethics, as well as 

public and private interests. 

Professional Practice, Professional Codes And Ethical Rules Support Non-Disclosure 

31. The University’s reasonable belief that releasing the requested records would 

violate normal professional practice and ethics is supported by professional rules and ethical 

codes of the counseling and psychotherapy professions.  

32. The American Counseling Association (“ACA”) Code of Ethics provides that 

counselors should protect the confidentiality of deceased clients.  ACA Code of Ethics, B.3.f. 

(2014), available at: https://www.counseling.org/docs/default-source/default-document-

library/2014-code-of-ethics-

https://www.counseling.org/docs/default-source/default-document-library/2014-code-of-ethics-finaladdressc97d33f16116603abcacff0000bee5e7.pdf?sfvrsn=5d6b532c_0
https://www.counseling.org/docs/default-source/default-document-library/2014-code-of-ethics-finaladdressc97d33f16116603abcacff0000bee5e7.pdf?sfvrsn=5d6b532c_0
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finaladdressc97d33f16116603abcacff0000bee5e7.pdf?sfvrsn=5d6b532c_0 (“Counselors protect 

the confidentiality of deceased clients, consistent with legal requirements and the documented 

preferences of the client.”). 

33. Similarly, the National Association of Social Workers (“NASW”) Code of Ethics 

requires that the privacy of deceased clients be protected unless there is a valid consent from the 

client or a person legally authorized to consent on behalf of the client. See NASW Code of 

Ethics §§1.07(b),(w), available at: https://www.socialworkers.org/About/Ethics/Code-of-

Ethics/Code-of-Ethics-English.  

34. Ethical scholars have further commented: “Current advice recommends declining 

to release confidential records even to legal representatives in situations in which the 

professional has a reasonable basis upon which to believe that release would be inconsistent 

with the deceased client’s wishes or not in his or her best interest.”  Welfel, E.R., Ethics in 

Counseling and Psychotherapy: Standards, Research and Emerging Issues, 112 (5th Ed. 

Brooks/Cole 2012) (emphasis added) (citing Werth, J.L., Burke, C., & Bardash, R. J. (2002) 

“Confidentiality in end-of-life and after-death situations,” Ethics Behavior, 12, 205 – 22) 

(stating postmortem “disclosures should be limited to instances where breaking confidentiality 

would further the deceased person’s wishes or where specific individuals or the public needs 

information to protect themselves.”).  “Of course, should the professional receive a court order 

for such release, compliance with the order or appeal to a higher court is permissible.”  Id. 

(emphasis added). 

https://www.counseling.org/docs/default-source/default-document-library/2014-code-of-ethics-finaladdressc97d33f16116603abcacff0000bee5e7.pdf?sfvrsn=5d6b532c_0
https://www.socialworkers.org/About/Ethics/Code-of-Ethics/Code-of-Ethics-English
https://www.socialworkers.org/About/Ethics/Code-of-Ethics/Code-of-Ethics-English
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Case Law, Statutory Law and Court Rules Protect Counseling Records from Disclosure Without 
a Court Order 

35. In Jaffee v. Redmond, the United States Supreme Court recognized that 

“psychotherapists and patients share a unique relationship, in which the ability to communicate 

freely without the fear of public disclosure is the key to successful treatment.”  518 U.S. 1, 6 

(1996).  This is because effective mental health treatment “depends upon an atmosphere of 

confidence and trust in which the patient is willing to make a frank and complete disclosure of 

facts, emotions, memories, and fears.”  Id. at 10.  Given the sensitivity of this dialogue, 

“disclosure of confidential communications made during counseling sessions may cause 

embarrassment or disgrace.”  Id.  Even “the mere possibility of disclosure may impede 

development of the confidential relationship necessary for successful treatment.”  Id.  Thus, the 

Court held that, “confidential communications between a licensed psychotherapist and her 

patients in the course of diagnosis or treatment are protected from compelled disclosure under 

Rule 501 of the Federal Rules of Evidence.”  Id. at 15.3  In so doing, the Court noted that 

protecting this privilege served the private interest in confidentiality and “the public interest by 

facilitating the provision of appropriate treatment for individuals suffering the effects of a 

mental or emotional problem.”  Id. at 11.4 

                                                      
3 The Court also recognized this privilege to extend to “confidential communications made to licensed social workers 
in the course of psychotherapy.” Jaffee, 518 U.S. at 15. 
4 While many courts have articulated the policy rationale behind patient-provider privilege, an oft-cited 
characterization is as follows: 

In regard to mental patients, the policy behind such a statute is particularly clear and strong. Many 
physical ailments might be treated with some degree of effectiveness by a doctor whom the patient 
did not trust, but a psychiatrist must have his patient's confidence or he cannot help him. The 
psychiatric patient confides more utterly than anyone else in the world. He exposes to the therapist 
not only what his words directly express; he lays bare his entire self, his dreams, his fantasies, his 
sins, and his shame. Most patients who undergo psychotherapy know that this is what will be 
expected of them, and that they cannot get help except on that condition. It would be too much to 



14 

36. The Jaffee Court established that the patient-provider privilege, “[l]ike . . . [the] 

attorney-client privilege . . . is ‘rooted in the imperative need for confidence and trust.’” Jaffee, 

518 U.S. at 10.  Referencing professional ethical codes, the Court noted that patients are 

generally aware of this privilege, given ethical standards within the mental health professional 

community.  Id. at 13, n.12 (citing the American Psychological Association, Ethical Principles 

of Psychologists and Code of Conduct, Standard 5.01 (Dec. 1992) (now 4.02); the National 

Federation of Societies for Clinical Social Work, Code of Ethics V(a) (May 1988); the 

American Counseling Association, Code of Ethics and Standards of Practice A.3.a (effective 

July 1995)).  

37. Utah courts also recognize that “the purpose of the [patient-provider] privilege is 

to encourage the patient to make a full and complete disclosure to a physician in order to 

receive effective medical treatment, free from the embarrassment and invasion of privacy that 

might result from the physician’s disclosure of the information.”  State v. Anderson, 972 P.2d 

86, 89 (Utah Ct. App. 1998); see State v. Cramer, 2002 UT 9, P22, 44 P.3d 690 (confirming 

existence of “privacy interests in privileged mental health records”); see also State v. Yount, 

2008 UT App 102, 182 P.3d 405. 

38. In Debry v. Goates, the court noted that while exceptions to privilege may 

superficially appear broad, “access to medical records is still constrained.”  2000 UT App 58, 

¶26.  The Court continued, “a nonpatient ‘does not have the right to examine all of the 

                                                      
expect them to do so if they knew that all they say—and all that the psychiatrist learns from what they 
say—may be revealed to the whole world from a witness stand.  

Taylor v. United States, 95 U.S. App. D.C. 373, 401 (1955). 
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confidential information or to search through [psychological] files without supervision.’ Rather, 

a party must show with ‘reasonable certainty’ that some evidence favorable to his or her claim 

exists.”  Id. (quoting Pennsylvania v. Ritchie, 480 U.S. 39, 59 (1987)).  Upon such a showing, 

the moving party may seek an in camera review to determine whether the privileged health 

information contains ‘material evidence.’  Id.  If the court determines that the record does 

contain material evidence, the disclosure will be limited to this extent only.  Id; see State v. 

Gonzales, 2005 UT 72, 125 P.3d 878 (holding that in camera review and court order are 

necessary to obtain privileged mental health records). 

39. In MacArthur v. San Juan County, the Court invoked the Hippocratic Oath (ca. 

400 B.C.E.), remarking on the enduring belief that “confidentiality . . . [is] a fundamental 

ethical tenet of medicine, as patients must be willing to confide sensitive and personal 

information to health care professionals.”  416 F. Supp. 2d 1098, 1190-91 (D. Utah 

2005)(quoting Council on Ethical and Judicial Affairs, American Medical Association, Privacy 

in the Context of Health Care (CEJA Report 2-I-01), at 2 (December 2001)).5  This value is 

currently manifest in the American Medical Association’s (“AMA”) Principles of Medical 

Ethics, which states that a “physician shall respect the rights of patients, colleagues, and other 

health professionals, and shall safeguard patient confidences and privacy within the constraints 

of the law.” AMA, Principles of Medical Ethics,  IV (2001), available at: https://www.ama-

                                                      
5 The CEJA Report is currently available at: 
https://ama.nmtvault.com/jsp/viewer.jsp?doc_id=ama_arch%252FHOD00002%252F00000015&view_width=640.0
&rotation=0&query1=&collection_filter=All&collection_name=1ee24daa-2768-4bff-b792-
e4859988fe94&zoom_factor=current&search_doc=a%2520fundamental%2520ethical%2520tenet%2520&sort_col=
publication+date&highlightColor=yellow&color=&CurSearchNum=-
1&search_doc1=a+fundamental+ethical+tenet+&page_name=&page_name=&submit.x=9&submit.y=9 

https://www.ama-assn.org/sites/ama-assn.org/files/corp/media-browser/principles-of-medical-ethics.pdf%20(emphasis
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assn.org/sites/ama-assn.org/files/corp/media-browser/principles-of-medical-ethics.pdf 

(emphasis added). 

40. The patient-provider privilege is also codified in Utah state statute and court 

rules.  Utah mandates that “[a] mental health therapist . . . may not disclose any confidential 

communication with a client or patient without the express consent of the client or patient.” 

Utah Code Ann. § 58-60-114(a).  The Utah Rules of Evidence state that “a patient has a 

privilege . . . to refuse to disclose and to prevent any other person from disclosing information 

that is communicated in confidence to a physician or mental health therapist for the purpose of 

diagnosing or treating the patient.”  Utah R. Evid. 506(b).  Certain exceptions apply in both 

cases, which allow disclosure of patient-provider privileged health information under particular 

circumstances.  In interpreting these exceptions, Utah courts have confirmed the underlying 

policy and professional standards sought to be upheld.  Debry, 2000 UT App 58 at ¶26.   

A Patient’s Privacy and Confidentiality Privilege Survives Death 

41. It is well-recognized that mental health practitioners should maintain the 

confidentiality of their clients in order to promote the public interest, even after death.  Given 

the centrality of confidentiality in effective treatment, knowledge that mental health records 

may later be disclosed, even posthumously, “would have a chilling effect on mental health 

treatment in general.”  Zane v. Friends Hosp., 575 Pa. 236, 250 (2003); see generally, 

Schrecker v. U.S. Dep’t of Justice, 254 F.3d 162, 166 (D.C. Cir. 2001) (“[O]ne’s own and one’s 

relations’ interests in privacy ordinarily extend beyond one’s death.”); Accuracy in Media, Inc. 

v. Nat’l Park Serv., 194 F.3d 120, 123 (D.C. Cir. 1999) (“[O]ur circuit has squarely rejected the 

proposition that FOIA’s protection of personal privacy ends upon the death of the individual 

https://www.ama-assn.org/sites/ama-assn.org/files/corp/media-browser/principles-of-medical-ethics.pdf%20(emphasis
https://www.ama-assn.org/sites/ama-assn.org/files/corp/media-browser/principles-of-medical-ethics.pdf%20(emphasis
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depicted.”).  A patient’s apprehension that disclosure may embarrass, discredit, or otherwise 

taint her own or her family’s reputation may not be extinguished upon her death.  Swidler & 

Berlin v. United States, 524 U.S. 399, 407 (1998) (holding that posthumous attorney-client 

privilege exists).  In fact, “[p]osthumous disclosure of such communications may be as feared 

as disclosure during the client’s lifetime.”  Id.   

42. Moreover, the American Psychology Association (“APA”) has previously 

submitted amicus briefs stating, “[r]esearchers have found that fear of disclosure of therapeutic 

communications may cause some clients to terminate prematurely the psychotherapeutic 

relationship and may deter persons with mental or emotion problems from seeking needed 

treatment in the first place.”  E.g., APA, Letter Supporting Petition for Review or Alternatively 

Depublication of Ewing, et al. v. Goldstein, available at: 

https://www.apa.org/about/offices/ogc/amicus/ewing.pdf.  Acknowledging this concern, 

multiple international and national medical organizations clarify that the patient-provider 

privilege survives the patient’s death.  Globally, the World Medical Association’s Declaration 

of Geneva states: “I will respect the secrets that are confided in me, even after the patient has 

died.”  World Medical Association, Declaration of Geneva (2017).  The International Code of 

Medical Ethics states: “A physician shall preserve absolute confidentiality on all he knows 

about his patient even after the patient has died.”  International Code of Medical Ethics (2006).   

43. In the United States, the AMA Code of Medical Ethics states: “In general, 

patients are entitled to the same respect for the confidentiality of their personal information 

after death as they were in life.” AMA, Code of Medical Ethics Opinion 3.22 (2001).  The 

ethical obligation of keeping patient communications confidential, even after death, may be 

https://www.apa.org/about/offices/ogc/amicus/ewing.pdf
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considered more expansive than any evidentiary privilege, which underscores the need for 

judicial review before disclosure.  There should be an absolute prohibition on disclosing 

counseling records under GRAMA which have been properly classified as controlled, even to a 

legal/personal representative of the patient.  If there is not an absolute prohibition, however, 

then at the least a court order must be sought.   

A Court Order and In Camera Review Should be Required Before Disclosure of Controlled 
Records 

44. In Utah, a party moving to obtain patient-provider privileged health information 

must first request an in camera review and then seek a court order.  Debry v. Goates, 2000 UT 

App 58 ¶26.   

45. Consistent guidance from the American Mental Health Counselors Association’s 

(“AMHCA”) Code of Ethics, to which the Utah Mental Health Counselors Association 

subscribes, states: “Mental health counselors make every attempt to release only information 

necessary to comply with the request [for in camera review] or valid court order.”  AMHCA, 

Code of Ethics 4.2 (2015).  

46. Utah law further instructs that “medical records are subject to production in a 

legal or administrative proceeding according to state or federal statutes or rules of procedure.”  

Utah Code § 63G-2-302(3)(c).  This provision of GRAMA can be read to imply that the court 

rules of procedure set the standard, i.e., a court order or subpoena is the correct avenue and 

process to compel disclosure of private, confidential and controlled records, not an extrajudicial 

GRAMA request. 
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47. As described above, other jurisdictions consistently protect the disclosure of a 

minor’s records to parents or other legal representatives who have waived privilege by 

requiring in camera review first. See S.C., supra, 845 So.2d at 956 – 57; Abrams, supra, 35 

S.W.3d at 626 – 27; C.F. Harder, supra, 764 N.W.2d at 538; In re M.P.S., supra, 342 S.W.2d 

at 283.  In camera review should be required similarly to the mental health records of an adult 

child prior to disclosure to a parent or legal representative.   

48. It is public knowledge that Mr. McConkie is engaged in high-profile active 

litigation with the University, in both state and federal court, regarding the same subject matter.  

In that litigation, the records at issue are subject to disclosure by pursuing written discovery to 

the University as a party under Rules 34 and 37 of the Federal Rules of Civil Procedure and the 

Utah Rules of Civil Procedure.  Applying the professional and ethical codes applicable to 

controlled mental health records under GRAMA, the proper avenue to obtain the Requested 

Records would be through a court order and in camera review, not through GRAMA as an 

extrajudicial discovery tool.    

49. The Requested Records requested should be disclosed only subject to court order. 

See Utah Code §§ 63G-2-202(2)(a)(ii), 63G-2-202(7), 63G-2-202(9)(c), and 63G-2-404(7); 

Welfel, E.R., supra; Cf.  Utah Code § 63G-2-303(3)(c).  

TIER DESIGNATION 

50. Pursuant to Rule 26(c)(3) of the Utah Rules of Civil Procedure, this case is 

governed under standard Tier 2 discovery limits. 
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 WHEREFORE, Petitioner University of Utah prays that the Court issue an order 

as follows: 

1. Affirming the University’s decision to deny access to the records requested; 

2. Reversing the Decision and Order of the State Records Committee;  

3. Requiring Respondent to follow applicable court rules in pursuing a judicial 

order in the pending state or federal litigation for in camera document review before disclosure; 

4. Prohibiting Respondent from circumventing state and federal court discovery 

rules by requesting records under GRAMA that can be sough through discovery in the 

litigation; 

5. Awarding such other and further relief to Petitioner as the Court may deem just 

and equitable. 

 Dated this 20th day of July, 2020. 

SEAN D. REYES 
/s/ Morris O. Haggerty 
MORRIS O. HAGGERTY 
Assistant Attorney General 
 
DORSEY & WHITNEY LLP 
/s/ Dan R. Larsen 
DAN R. LARSEN 
Attorneys for Petitioner University of Utah 




